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FEW Washington Update

July 16, 2009
The biggest news is that the House has pulled through for federal workers again with respect to the Unused Sick Leave and Federal Employees Retirement System (FERS) Redeposit measures. The House approved a bill – entitled the Disabled Military Retiree Relief Act of 2009 - by a 404-0 vote and then rolled the bill into the 2010 Defense Authorization bill which the full House then passed. It now moves on to the Senate.

The bill also includes benefits for Civil Service Retirement System (CSRS) employees. It would let CSRS employees who choose to work part-time at the end of their careers collect their full annuities. One measure not included was a provision that would allow federal retirees rehired by the government to keep their full annuity payments. Supporters of the measure had argued it would give agencies more flexibility to use experienced workers to meet agency needs. But some unions said it would put current workers at a disadvantage and circumvent fair hiring procedures.
If you have any questions or need more information about any issue, please feel free to contact Janet Kopenhaver at 703-528-7822 or via email at janetk@few.org. 

FEW Washington Update – July 16, 2009
FEW in Action
( FEW Leaders Meet with OPM Director Berry:
FEW’s National President Sue Webster, Executive Vice President Bernice Waller, Vice President for Compliance Michelle Crockett and Special Assistant for Outreach Wanda Killingsworth recently held a face-to-face meeting with Office of Personnel Management (OPM) Director John Berry to introduce FEW to him and discuss the top issues of concern to federally employed women.

Berry began by discussing his support of our goals of advancement of women in government and detailed the make up of his staff. Christine Griffin (who had participated in a past FEW National Training Program) will soon be confirmed as Deputy Director for OPM. She will be charged with daily efforts of OPM’s goals of improving and advancing diversity throughout government.

He stressed several times that he does not simply want to put back into place programs of the past that have not worked. His overall goal is to provide for fair and equal advancement at all levels for all federal workers. He also emphasized that we need data to understand what we need to obtain this equality.

Michelle discussed FEW’s efforts on revamping the Federal Women’s Programs in federal agencies and promised to send Christine Griffin more detailed information. Berry pledged to help us with this effort.

( FEW Signs Letter Supporting Federal Student Loan Assistance Program:
FEW has signed a letter spearheaded by the Coalition for Effective Change (CEC) in support of a bill that promotes a federal student loan assistance program. Rep. John Sarbanes (D-MD) sponsored the legislation with the aim of creating a good recruitment and retention tool for those entering into public service. Basically the program will allow individuals with low incomes and high educational debt to enroll to have their monthly loan payments reduced. This can be coupled with the Federal Employee Student Loan Assistance Act which forgives federal student loan debt after 10 years of public service.

Tier I Issues
( Effective/Efficient Government Reform:
The White House plans to overhaul the way federal employees are paid, appraised and trained, beginning in 2011, the Obama Administration’s federal personnel chief said recently. Specifically, the Administration plans to propose legislation as part of the president’s 2011 budget request in February that will:

● Create a performance-based pay system that closes the wage gap between federal and private sector employees;
● Set mandatory spending levels for employee training; and
● Retool the performance appraisal process.
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Tier I Issues (cont.)
( Effective/Efficient Government Reform: (cont.)
The aim is to have a personnel reform bill passed by Congress before the congressional midterm elections in November 2010. Planning for the measure will begin in September with a summit to gather input on how to flesh out those three initiatives. The aim of the summit will be to build consensus on pay and performance appraisal system that will treat employees fairly, be easy for managers to use and understandable to the public.

Already nearly half of the federal workforce – 800,000 out of 2 million federal employees – operates under alternative pay systems. The increasing balkanization of the federal pay system makes it harder for the Office of Personnel Management (OPM) and Congress to carry out their oversight responsibilities and it also makes it harder for federal employees to advance their careers by moving from one agency to another.

The previous Administration crafted a personnel system at the Defense Department that was the largest departure from the General Schedule to date. However, the much-ballyhooed National Security Personnel System (NSPS) has been perceived as a failure by most, and Congress is posed to abolish it amid complaints that the system discriminates against minorities and has been poorly executed.

Berry said none of the government’s past attempts to fix the GS system meet the Obama Administration’s goal which is to create a pay and performance appraisal system that is fair to employees and managers and is easy to explain to the public. However, the Obama Administration will not block the expansion of pay-for-performance systems and does not feel that it is necessary at this time to put an across-the-board hold on further advancement of other pay-for-performance system in the federal government.

The White House’s proposed legislation will suggest a remedy for the longstanding pay disparity between federal and private sector employees. With respect to training, Berry said the Obama Administration believes agencies need to spend much more than they do on training. Current statistics are hard to come by, but a survey of federal agencies commissioned by Sen. George Voinovich (R-OH) found that agencies spent about 1.9 percent of their payroll on training between 1997 and 2000. If an agency has tough financial times, the first thing that goes is training. By contrast, the private sector spends 4 percent on average, and leading firms spend much more. 
Whatever the figure, it should be included as a mandatory line item in each agency’s budget, Berry said. Under the legislative proposal being drafted by the White House, agencies would lose that percentage of their personnel budget if they do not spend it on training, Berry added. Berry concluded that his goal was to get a pay reform bill passed by Congress and signed by President Obama before the 2010 midterm elections.
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Tier I Issues (cont.)
( Effective/Efficient Government Reform: (cont.)
House Oversight and Government Reform Committee Chairman Edolphus Towns (D-10-NY) recently wrote to Office of Management and Budget (OMB) Director Peter Orszag seeking a government wide suspension of pay-for-performance systems. Such arrangements must be studied to determine if they discriminate against certain groups of federal employees, Towns stated in his letter.

On another front, the House Armed Services Committee took a step that could lead to the end of pay-for-performance systems at the Defense Department. By voice vote and with no dissent, the Committee approved an amendment to the 2010 Defense Authorization bill that would convert all employees covered under the NSPS and the Defense Civilian Intelligence Personnel System (DCIPS) – its new name – back to the General Schedule in one year unless the Department of Defense (DoD) convinces Congress that two systems are needed. If employees are converted back to the GS system, the legislation includes a provision preventing any reductions in pay.
The measure also would give full annual GS pay raises for people covered by NSPS and DCIPS repealing a process where some received reduced raises based on evaluations by their supervisors. “This legislation will prevent any individual from being added to NSPS until we have an opportunity to analyze the recommendations of the DoD task force charged with reviewing the system,” stated Rep. Ike Skelton (D-4-MO), the Committee Chairman. A Defense Business Board task group reviewing NSPS is expected to issue its recommendations very soon.
Rep. Carol Shear-Porter (D-1-NH), who sponsored the amendment, said federal workers are owed “an employment system that treats them with the respect they deserve” and NSPS “has received increasingly negative reviews.”

Pay raises are one of the issues. Under NSPS, annual cost-of-living raises for workers are smaller – about 60 percent of raises for GS employees – with the money saved from smaller raises put into a pool to cover costs for performance-based raises and bonuses. The Shea-Porter amendment repeals the raise formula and says that all NSPS employees would get “the full amount” of the cost-of-living raise, largely dismantling the concept of pay-for-performance under the system.

However, the Obama Administration stated it opposes a legislative provision that would force the Pentagon either to demonstrate that its pay-for-performance system could be reformed or to prepare to dismantle it within one year. In a statement of Administration Policy, the White House said the language was premature given that the NSPS already is under review by a three-member task force.
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Tier I Issues (cont.)
( Effective/Efficient Government Reform: (cont.)
In March, the Pentagon in March stopped moving new job titles under the NSPS umbrella pending the results of the assessment, which is expected to wrap up in late August or early September. However, the amendments would go a step further by blocking Defense from hiring people for positions already classified as part of NSPS. This is of particular concern, the White House said, because it will cause significant, undue disruption to organizations currently operating under NSPS. It could delay efforts to fill thousands of positions and hinder plans to move tens of thousands of jobs back in house, the Administration stated.

In the first of two sets of public hearings on the viability of the NSPS, the review board focused on the impact of pay on performance, trust between managers and employees and the quality of training for supervisors. “There is little evidence that pay-for-performance on its own improves organizational performance,” said John Crum, Director of the Office of Policy and Evaluation at the Merit Systems Protection Board. For such systems to be effective, 20 to 30 percent of salary would have to be at risk in any given year.

Brad Bunn, the Program Executive Officer for NSPS said linking pay to performance management was a key driver in encouraging employees, supervisors and high-level managers alike to append additional time on performance management activities and to take those efforts more seriously. 
The difference of opinion between management officials and employees representatives were sharply drawn throughout the hearing. The first set of witnesses – which included Crum, Bunn and Brenda Farrell, the Government Accountability Office’s Defense Capabilities and Management Director - suggested it was too early to draw a conclusion about whether NSPS had succeeded or failed. But the second panel – which included National Federation of Federal Employees President Richard Brown, American Federation of Government Employees President John Gage and Federal Managers Association President Darryl Perkinson – said the system was irretrievably broken. Both panels agreed that the way officials implemented NSPS fostered mistrust between employees and management, and they said Defense had been unable to achieve full employee buy-in.

Farrell said GAO was concerned that defense lacked a comprehensive plan to address employee’s lack of trust in the rating and pay pool systems, noting that the longer employees were covered by NSPS, the less they thought of it.

A number of witnesses said that beyond the issues with NSPS’ origins, employees were struggling to trust supervisors to perform fair and useful evaluations, and supervisors were having trouble adjusting to the time and skills required to manage employees much more actively.
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Tier I Issues (cont.)
( Privatization/Outsourcing:
The House Armed Services Committee approved by voice vote an amendment to the fiscal year 2010 Defense Authorization bill that would prohibit new public-private competitions for Defense jobs for the next three years, or until the Obama Administration reviews the entire process.

The amendment also halts any ongoing contests until the Defense Secretary reviews them and clarifies the protest rights of federal employees. If a competition were to move forward, the agency would be required to provide pre- and post-award debriefings to federal employee representatives and to finish the process within the 18 months required in the statute.

Since 2006, when Democrats took control of both chambers of Congress, competitive sourcing has run up against a series of legislative setbacks. Lawmakers passed measures to limit which agencies could hold job competitions, give federal employee teams rights to protest the outcomes of contests and exclude health care and retirement benefits from the process of comparing the costs of bids.

The pendulum has moved even further away from competitive sourcing since President Obama took office. In March, Obama ordered the OMB to undertake an in-depth review of the government’s contracting efforts, including the outsourcing of work historically performed by federal employees. In April, Defense Secretary Robert Gates released plans to return at least 10,000 positions filled by contractors to government employees.

Lawmakers also upped the ante in recent months. The fiscal year 2009 omnibus appropriations bill included a provision prohibiting the use of government funds to study or hold public-private competitions for the rest of fiscal year 2009.

( Employment Benefits:
Advocates of pay parity are asking the House Appropriations Committee to give civilian federal workers the 3.4 percent annual pay raise a separate panel approved for the military as part of the fiscal year 2010 Defense Authorization bill. That figure is 0.5 percentage points higher than the 2.9 percent 2010 pay hike President Obama requested for the military in his February budget outline and 1.4 percentage points more than his recommended civilian pay boost.

On another front, supporters of the paid parental leave bill are hopeful that Congress might finally approve the legislation this year. The measure drew strong criticism from opponents in the House because the Congressional Budget Office had estimated that it could cost as much as $938 million from fiscal year 2010 to fiscal year 2014.
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Tier I Issues (cont.)
( Employment Benefits: (cont.)
The legislation, so far, has not publicly provoked the same degree of opposition in the Senate. The office of Senate Minority Leader Mitch McConnell (R-KY) said the Republican lawmaker did not have a position yet on the bill.

Proponents of the current bill said the political climate in 2009 is more favorable to passage because of Democratic control of Congress and a president who co-sponsored similar legislation as a Senator.

Finally, Rep. Danny Davis (D-7-IL) introduced legislation to increase the maximum age to qualify for coverage as a “child” under the Federal Employees Health Benefits Program (FEHBP) from age 22 to 25. The bill is seen, in part, as a way to help the children of federal employees who may not have completed college by age 22 or who may not have transitioned into jobs with health care coverage.

The bill is HR 2978 and it is co-sponsored by Reps. Gerry Connolly (D-11-VA), Elijah Cummings (D-7-MD), Carolyn Maloney (D-14-NY), Jim Moran (D-8-VA), Eleanor Holmes North (D-DC) and John Sarbanes (D-3-MD). The measure has been referred to the House Oversight and Government Reform Committee.

Tier II
( Whistleblower Protection:
The Obama Administration is supporting a bill that would broaden federal employees’ whistleblower protection and, for the first time, extend those protections to government contractors. The Administration also wants to change how the bill protects whistleblowers in intelligence agencies.

HR 1507, the Whistleblower Protection Enhancement Act, would allow whistleblowers to sue for compensatory damages after being retaliated against, and would let whistleblowers pursue appeals in the US Court of Appeals in their regions’ circuit. Currently whistleblowers cannot be compensated and must appeal decisions to the US Court of Appeals for the Federal Circuit.

The Obama Administration’s support for most of the provisions could give the bill momentum it lacked during the Bush Administration. In 2007 President Bush threatened to veto a previous version of the bill.

Sponsored by Rep. Chris Van Hollen (D-8-MD), the bill would also protect disclosures that today are not covered under whistleblower law. An employee now is not protected if he tells his boss about wrongdoing or reports wrongdoing as part of his normal job duties, but the bill would change that to protect those people.
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General Interest
( Presidential Commission on Women Legislation:
Rep. Jackie Speier (D-12-CA) introduced a bill that would establish a Presidential Commission on Women. The Commission shall hold meetings and hearings to review the status of women nationwide and the progress made since the establishment of the President’s Commission on the Status of Women in 1961; review the role of the federal government in aid to and the promotion of women; and review data collection procedures with regard to women’s federal initiatives with a view toward recommending improvements.

The Commission may, for the purpose of carrying out this Act, hold such hearings, sit and act at such times and places, take testimony and receive evidence as the Commission considers appropriate.

( Excerpts from Senate Debate on Federal Workforce Provisions:
We thought you might be interested in reading excerpts of remarks made by Senate Homeland Security and Government Affairs Committee Chairman Joe Lieberman (D-CT) from the recent debate held in the Senate as Senators considered adding the federal workforce provisions to the Tobacco bill. Although we were not successful in this endeavor, the Chairman had many positive things to say about federal workers.

Senate Homeland Security and Government Affairs Committee Chairman Joe Lieberman (D-CT):

I and my colleagues on the Homeland Security and Governmental Affairs Committee – Senators Collins, Akaka and Voinovich – have developed this bipartisan amendment to make a number of much-needed corrections and improvements to the federal employee retirement program. The central purpose of our amendment is to bring justice to federal employees who – because of quirks in the law, errors and oversight – have lost out on retirement benefits for which they would otherwise be eligible. Many of the provisions of this amendment have the very strong support of federal employee unions and organizations of managers.

One of the most important reforms in our amendment would lift retirement penalties now experienced by long-time federal employees under the Civil Service Retirement System who want to switch to part-time work at the end of their careers. The amount of an employee’s annuity is based, in part, on the highest rate of salary that the employee received over a 3-year period. Because an employee’s salary ordinarily reaches its highest rate at the end of the employee’s career, employees count on that end-of-career work period to help determine the amount of annuity. However, as the law now stands, employees who have a substantial period of service before April 1986 and who now switch to part-time work at the end of their career, get part of their annuity determined on the basis of the amount of salary received which, for part-time work, is only a fraction of the rate of salary received. With retirement credit for part-time work so reduced, many employees have little incentive to stay on part-time and simply opt to retire altogether.
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General Interest
( Excerpts from Senate Debate on Federal Workforce Provisions: (cont.)
Our amendment would fix this program by using the rate of salary, not the amount of salary, for determining the entire amount of the employee’s annuity. This would remove the disincentive that now discourages federal employees near retirement from working on a part-time basis while phasing into retirement.

Our amendment is not only fair to the employee, but also good for the Government by helping to retain valuable employees who wish to phase down their work but to continue offering their talent and experience to serve the government and to train future leaders.

Another important provision in our amendment will equalize the treatment of participants in the old Civil Service Retirement System and participants in the newer Federal Employees’ Retirement System. This provision would allow FERS participants to apply their unused sick leave in determining their length of service for the purposes of computing the amount of retirement benefit – something Civil Service Retirement System participants are already allowed to do. This reform would not only bring equity to all federal employees participating in the two retirement plans. It would also help reduce the inevitable absenteeism that results from the current “use it or lose” policy for sick leave under the FERS Program.

We have also included in this amendment a bill, S 629, which was introduced by Sen. Susan Collins (R-ME) and co-sponsored by Senators Voinovich, Kohl and McCaskill, entitled the “Part-Time Reemployment of Annuitants Act of 2009.” This legislation would authorize federal agencies to reemploy retired federal employees, under certain limited conditions, without offset of annuity against salary. The purpose is to help agencies weather the upcoming wave of retirements by hiring back retirees on a limited basis.

Under present law, most annuitants who return to work have the amount of their pension offset against their salary. Congress has enacted certain limited exceptions to this general rule, and our amendment would grant all agencies the power to hire annuitants at full salary and annuity if certain conditions are met.

The bill includes several limits intended to ensure that the authority is used for the intended purpose to fill particular staffing gaps and needs. A reemployed individual may not work more than a maximum of 520 hours (i.e., 65 days in the first 76 months after retirement) or more than 1,040 hours (i.e., 130 days in any 12-month period) or exceed a total of 3,120 hours (i.e., 390 days for any one individual). These limits represent working at about half time.

Moreover, re-employed annuitants at an agency may not comprise more than 2.5 percent of the agency’s total workforce and may not exceed 1 percent of the agency’s total workforce unless the agency head submits a written justification to OPM and Congress. The legislation would sunset after 5 years.

